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A Visit to the Supreme Court

| revere the Supreme Court.

My respect for the Court be-
gan during history and political
science courses in the 1960s. As
students, we read cases, learned
about the great personalities of the
Court, and observed the evolution
of its opinions in the context of
continuous social change. We read
about the Court’s ability to mod-
erate political passions and to pro-
tect the rights of minorities and
of persons whose views are nei-
ther popular nor powerful. We be-
gan to feel that the Supreme Court
represents something more than
one-third in the three-way balance
that makes our democracy.

Then, in 1967, | met Earl War-
ren. Chief Justice Warren delivered
a speech to a Bolivian judicial con-
ference in Sucre, the official capi-
tal city. Following his speech, he
flew to Santa Cruz for a comfort-
able rest at a lower altitude. While
there, he invited Peace Corps vol-
unteers to spend the afternoon.
This was my first experience with
a great leader. In him, I saw a man
with more life experiences and
more accomplishments than
seemed possible, then or now. Al-
though bumper stickers at the time
declared “Impeach Earl Warren,”
serious and sensitive citizens un-
derstood his contributions: Gov-
ernor of California, Chief Justice
of the United States, author of two
of the most powerful opinions

ever written,! and chairman of the com-
mission to investigate the death of Presi-
dent Kennedy. To the surprise of my
young eyes, he was human, candid, open,
charming, and grandfatherly. On this af-
ternoon, | learned that government is
human.

My wife and | attended the October
3 session of the Supreme Court to hear
arguments in the case of City of India-
napolis, et al., Petitioners v. James Edmond, et
al. The case is known as “the roadblock
case.”

In 1998, Indianapolis began to con-
duct roadblocks to identify automobiles
transporting illegal drugs. I almost was
stopped that year. Had | arrived ten sec-
onds earlier, I would have been stopped
at the 29th Street exit of Interstate 65
north. However, the roadblock corridors
were full, and | was allowed to continue,
as were the cars behind me until room
was available. Messrs. James Edmond and
Joell Palmer were stopped at two other
roadblocks. On October 14, 1998, they
filed suit against the city. Their action was
certified as a class action on October 15.
The class was defined as “any and all per-
sons driving vehicles who have been
stopped or are subject to being stopped
in the future at the drug interdiction road-
blocks maintained by the City of India-
napolis in an attempt to interdict and
curtail unlawful drug use.”

A Federal District Court in India-
napolis upheld the city’s actions, saying

11954, outlawing segregation in the public
schools; 1964, ordering legislative apportion-
ment according to equal populations.
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that motorists suffered “minimal” ob-
jective and subjective intrusion at the
checkpoints while the stops effectively
advanced governmental interest in re-
stricting drug traffic and enforcing Ii-
censing requirements. A divided Federal
Court of Appeals disagreed, holding
that the checkpoints violated the Fourth
Amendment, which states:

“The right of the people to be

secure in their persons, houses,
papers and effects, against unrea-
sonable searches and seizures,
shall not be violated, and no war-
rants shall issue but upon prob-
able cause, supported by oath or
affirmation, and particularly de-
scribing the place to be searched,
and the persons or things to be
seized.”

The City of Indianapolis appealed
the Federal Appeals Court decision to
the United States Supreme Court.

Sessions of the Supreme Court
commence at precisely 10 a.m. Follow-
ing induction of new attorneys to the
Bar of the Supreme Court, arguments
begin. Representing the City of India-
napolis as petitioner, attorney A. Scott
Chinn began a prepared statement.
However, tradition holds that justices
immediately interrupt attorneys to ask
questions. This tradition makes sessions
lively, for the justices and for the audi-
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Supreme Court, continued from page 1

ence, and a personal challenge for attor-
neys. The questions also reveal primary
issues. For example, Justice David H.
Souter asked Mr. Chin, “If we sustain
the search here, we'd be required to do
the same thing if, in a given neighbor-
hood, drug distribution is done on foot?”
Mr. Chin responded that people in cars
have “a lower expectation of privacy”
than pedestrians. Drivers know that they
constantly are subject to stop and arrest
for speeding, drifting through stop signs,
or even broken tail lights. Justice Ruth
Bader Ginsburg objected. She said that
pedestrians are in full view and must
expect less privacy than persons shel-
tered in an automobile.

In response to questions, Mr. Chinn
added that roadblocks to find drugs
serve two additional purposes: checking
driver’s licenses and automobile registra-
tion, and identifying drivers impaired by
alcohol or drugs. He argued that these
ancillary purposes are sufficient to sur-
vive a constitutional challenge, even
though the primary purpose is to restrict
drug traffic on the highways. In 1996
(Whren v. United States), “the Court held
that as long as the police activity was
objectively reasonable—stopping a car
with a broken taillight, for example—it
was irrelevant whether that action was a
pretext for another, like a search for
drugs.”? Mr. Chinn called attention to
other cases. In 1976 (United States v.
Martinez-Fuerte), the Court upheld bor-
der patrol-sponsored checkpoints to de-
tect arrival of illegal aliens. In Michigan v.
Sitz, 1990, the Court upheld the right
of police to conduct sobriety check-
points at which cars were briefly stopped
and drivers examined for signs of in-
toxication. (This practice continues in
Carmel, Indiana. Carmel police conduct
sobriety checkpoints on roads exiting
from the Deer Creek Music Center fol-
lowing concerts.) The Court concluded
in Sitz that the ability of these check-

“New York Times, October 4, 2000, page A23.

points to advance the states’ interest was
sufficient to strike the balance “in fa-
vor of the state program.”

Kenneth Falk, legal director of the
Indiana Civil Liberties Union, opened
the opposing case saying, “This case is
not Martinez-Fuerte. This case is not Sitz.
The Indianapolis roadblocks are crimi-
nal investigatory seizures of primarily
innocent persons without cause.” He
drew a distinction between “regulatory”
functions and a “criminal investigatory
cause.” According to him, a regulatory
function is to check for licenses and
registrations, but a stop having the
“programmatic purpose” of detecting
illegal transportation of drugs is a
“criminal” seizure not permitted under
the Fourth Amendment without “prob-
able cause.” The presence of drug-de-
tecting dogs that sniff automobiles
defines the nature of the stop. Since a
dog “cannot check for licenses,” and
since no car was released from the po-
lice corridors until the dog’s work was
completed, the Court must conclude
that the Indianapolis stops are uncon-
stitutional searches and seizures. In the
conclusion to his written brief, Mr. Falk
added:

“Surely, strenuous constitutional
objections would be raised if the po-
lice, in an effort to interdict unlawful
drugs, entered every house in a neigh-
borhood in the hope that they would
see drugs in plain view, or in the hope
that their companion drug detection
dogs would indicate the presence of
drugs so more intrusive searches could
be launched.”

The Supreme Court fosters stable
business. At one level, the Court re-
solves specific business disputes. These
disputes, if left to fester, would cause
continuing uncertainty among all per-
sons who conduct commerce. The
Court plays a more important function,

continued on page 4
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Alice was not a strategic investor.

Instead, she was led by a rabbit
through a maze of uncoordinated, il-
logical and counterproductive happen-
ings, demonstrating repeatedly that she
did not know where she was going. She
always was late, out of place, and lost,
until she awakened in a tranquil world
of flowers and songs, to be carefully
protected by a loving mother.

Perhaps the Cheshire Cat was a suc-
cessful strategic investor. At the fork in
the road, he allowed Alice to ask him
“Which way should I turn?” His re-
sponse: “Where do you want to go?”
Alice said: “I don't know,” to which he
replied, “Wellll, then it does not matter
which way you turn!”

Of course, we never will know if
the Cat was a good strategic investor,
but we can assume he had some pre-
requisites to success, including a will-
ingness to ask the right question at the
right time, an ability to get all the facts
before providing an answer, as well as a
certain inscrutability. At least he seemed
to understand prerequisites to forming
a strategy.

A strategy is “a plan, method, or
series of maneuvers or stratagems for
obtaining a specific goal or result.” It is
amethod for getting from here to there,
but it presumes acceptance of where
“there” is. Obviously, no strategy exists
without a goal or target, the place or
circumstance in which achievements are
finally measured.

An investment strategy requires a
goal, a specific, measurable, written
statement that describes the end result
of our investment choices. In the ab-
sence of a goal, investing becomes
meaningless, even dull, and we do not
make choices in a reasonable and con-
sistent manner.

Some say their goal is to save for

Investor Alice

retirement, or to provide a college edu-
cation for children. Such goals are com-
mon, but only because they are easy to
express and socially acceptable. In fact,
they are not goals, but mere expressions
of interest, like saying “I would like to
play football,” instead of saying, “My
goal is be an all-conference quarter-
back.”

Specific and measurable goals are
expressed like this: “I will save and in-
vest to have $120,000 by August 1, 2005
(when I will retire to play golf three
times per week).” Or, “We will have
$40,000 when our son enters college in
September of 2015.” These are specific
and measurable. Being specific, they lead
to concrete financial strategies designed
to achieve the goals.

Other potential goals might not be
as crucial as the ones above. For ex-
ample, “My goal is to own a boat, a big
boat, a boat so big it does not rock when
you step on it.” Or, “I want to have $1
million in the bank in two years to spend
on a race for public office.” Or, “I re-
ally do want to own a Rolls Royce.”

We express financial goals two ways.
The first is to aspire to earn a defined
rate of return. This form of expression
does not declare a time line or a finite
end result. An example is the investor
who declares that he wants to earn 10
percent on his money or, alternatively,
to match results of a stock average.
These goals do lead to strategies. Either
the investor must acquire assets having
a chance to earn 10 percent or, to match
results of an average, the investor must
acquire stocks that are in the average or
that perform similarly to stocks in the
average. The other style of expressing a
goal is to fix a specific and measurable
point we wish to reach over a defined
period. In this style, a company execu-
tive tells his troops that earnings per
share should rise to $4.00 a share by
2002. The executive is assuming a risk—
the declaration of a future, measurable

circumstance which, to his potential
personal embarrassment, might not be
achieved. If earnings reach only $3.20
per share, observers can readily measure
the failure. The same is true for an in-
vestor who openly predicts that he/she
will be a millionaire by age 40. Success
(as well as failure) is easily measured, and
the strategy is simple to prepare by as-
suming a required rate of return and a
necessary annual rate of savings.

How do investors set goals? The
starting point is a statement of personal
resources: a balance sheet and income
statement that demonstrate in writing
presently available resources. Then the
task becomes more difficult, because the
investor must be totally honest. Ques-
tions include: “Am I motivated to make
money as a goal, or would I prefer to
advance social causes, or to teach? What
personal attributes do | bring to the
table? How do these attributes affect my
ability to achieve a financial goal? Am |
nervous, healthy, patient, consistent, stu-
dious, personable, educated, knowledge-
able and relaxed? Can | accept high
risk?”” Once we know both tangible and
intangible personal resources, we can set
the goal. “OK, I am going to have $$$$
by the year 200X in order to. . . ” Ev-
erything else is simple. Just match re-
sources to the goal, determine if the goal
is reasonable, and start down the road
by selecting investments that are likely
to do the job. We design the strategy
that will take us to the finish line in the
prescribed time.

Do the goal and corresponding
strategy have to be serious? Sometimes
yes; sometimes no. If an entire college
education is at stake, the goal is serious
and might require a strategy of annual
savings, guaranteed investments, and
lower yields that correspond to conser-
vative investments. But, if the goal is
not crucial, such as to own the big boat
or the Rolls, then a more speculative
strategy might work.

continued on page 4
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Supreme Court, continued from page 2

however, when it resolves major issues
of social conduct and governmental
conduct. For example, Chief Justice
Warren’s opinion that Congressional
and legislative districts should be fairly
apportioned according to population
resolved and eliminated a growing bit-
terness among citizens whose votes
were relatively weak under the former
system. In Indianapolis v. Edmond, the
Court will put to rest the question
whether roadblocks to detect drugs
advance a legitimate state interest, or
whether they unconstitutionally in-
fringe on personal freedom. When the
case is decided, both citizens and po-
lice will know how to act. We will know
“the rules.”

The power of the Supreme Court
to decide and to resolve is particularly
important to Chichi who attended the
session with me. Like myself, Chichi
admires the Supreme Court because
her experiences growing up in Bolivia
did not include courts as a means for
resolving disputes. As a young person,
she saw conflicts and revolutions. Her
father was a military leader, and he
served a short term as Mayor of Santa
Cruz. During his term, she witnessed
shouting, screaming and waving of
guns as people alternately defended or
protested various local policies, and she
saw her father dragged to jail for a few
weeks when his political party was
forcefully removed from power. To
her, our system is unique, a stark con-
trast to her childhood experiences. She
learned about our judicial system dur-
ing studies toward qualifying for citi-
zenship. She is impressed with the
system, and she has valued participat-
ing in it, first as a juror, then as a wit-
ness in her own defense against a traffic

ticket. (She won that one.)

After the arguments, Chichi and |
left the chamber, and we walked west
to the Capitol. There, in the Rotunda,
we observed an original copy of the
Magna Carta. Next, we walked one
block north to a park and found the
Rev. Jesse Jackson speaking about
rights of Americans who have disabili-
ties. We then drove to the Vietnam
Memorial and the Lincoln Memorial,
concluding our day with a tour of the
new Franklin Roosevelt Memorial. In
this short day, we saw the following: a
formal defense of our liberties before
the Court, the first Constitution-like
document defining liberties, a rally of
free people exercising free speech to
defend their personal situations, me-
morials remembering the Civil War and
the Vietnam War that were conflicts
no court could resolve, and a memo-
rial to a president who overcame his
disability to become a leader.

I want the Court to decide India-
napolis v. Edmond in a manner that pro-
hibits police roadblocks that randomly
attempt to detect that a crime has been
committed. To me, the roadblocks are
extravaganzas that have no chance to
achieve important goals. The supposi-
tion that a few dozen roadblocks at a
few dozen different times and places
will suppress drug traffic is, to me,
absurd, and these intrusions interrupt
the free travel of 100 vehicles for ev-
ery five instances in which probable
cause is observed.

More important to me, however,
is that the Supreme Court is a place of
final decision. If the Court does not
agree with me, that's O.K. If the Court
places another value higher than my

value, I can live with that, for my highest
desire is to know the rules. | cannot agree
with every rule, but I must comply with
rules if 1 am to be a civilized person. The
Supreme Court is an arbiter of the rules.
The Court’s significance is that Americans
either agree with, or acquiesce to, its deci-
sions. The Court effectively brings to con-
clusion countless festering disputes. It
settles those disputes, at least for a time,
while assuring that every point of view is
heard and that reason and precedent are
applied to create the solution. We all re-
spect final judgments articulated by the
Court. I revere the Court because our so-
ciety accepts its judgments. | believe that
its role is supremely important in sustain-
ing both peace among our people and the
positive business climate of our nation.

Investor Alice, continued
from page 3

Any goal is acceptable: a trip, purchase
of a car, or money to develop an inven-
tion. The goal produces the strategy that
determines the choice of investments. Spe-
cific, measurable, written goals allow us to
avoid unbirthday parties, in which only the
Mad Hatter enjoys the moment. However,
poor Alice did not understand. Everyone
else was in control of her life, to the point
where an irrational Queen (who definitely
was in charge) was able to say, “off with
her head,” with thousands of people will-
ing to implement her order. Alice had no
goal, no strategy, no definable personality,
but she did provide all of us an invaluable
service: she taught us how to avoid won-
derlands.

Good night, Dorothy. You done good.
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